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Right to Ask for Protection
• Immigrants have the right to ask the U.S. to protect

them from persecution or torture in their home country

• If an immigrant expresses fear by telling an immigration

officer or judge that they are afraid to be deported to
their home country, then they must be afforded the right
to tell their story

• There is only a right to ask for protection. The Asylum

Officer will determine whether the immigrant can apply
for asylum.
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Summary of Removal Orders
Issued by DHS
Expedited removal
 Removal of an individual without due process protections

Administrative removal
 Applies to non-LPRs who have been convicted of an “aggravated felony.”
INA §238(b)
 DHS has discretion to initiate §240 removal proceedings even if § 238(b)
could apply

Reinstatement of prior removal order - INA §241(a)(5)
IJ orders of removal
 Usually pertains to person who has seen an IJ or failed to appear to a
hearing before an IJ
 Call 1800-898-7180 and file EOIR FOIA

Credible Fear vs. Reasonable Fear
Processes
CREDIBLE FEAR
•

If immigrant has recently come to
the U.S. without permission and
is afraid to return to their home
country

•

Standard is whether there is a
“significant possibility” they
could win an asylum case before
an immigration judge

•

If they pass the interview, relief
available: asylum, withholding of
removal, Convention Against
Torture (CAT)

REASONABLE FEAR
•

If client has been deported before,
has a prior deportation order, or
has been convicted of an
aggravated felony (and is not a
LPR), and is afraid to return to
their country

•

Standard is whether there is a
“reasonable possibility” they
would be persecuted or tortured if
deported. Higher burden of proof.

•

If they pass the interview, relief
available: withholding of removal
or CAT
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Does My Client Need an
Interview?
NTA/removal proceedings
 No need for credible fear interview

Expedited removal order (Form I-860)
 Look to see if fear interview still needs to be conducted

Reinstatement order
 Look to see if fear interview needs to be conducted

NTA and an I-94 card with “Parole” stamp
 Likely that your client has already been interviewed

Requesting The Interview
•

Documenting requests – must be done through ICE

•

One-year filing deadline issues (non detained)

•

Client’s prior statements and government contacts

•

Busting detention center myths (previous interactions with CBP and
ICE)

•

Explain the roles of the parties in the interview
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Preparing for the Interview
Explain how the interview will work:
 Interview could last a few hours
 If an interpreter is needed, there will be an interpreter, most
likely by telephone
Advise the client:
 Answer all questions honestly
 Do not answer any question that you don’t understand
 Tell the officer if you do not understand a question or if you
do not understand the interpreter
 Speak slowly and give the interpreter time to interpret
 Try to discuss events in chronological order
 Use complete sentences and phrases
 It is okay to show emotion. If you need a minute to compose
yourself, you can ask the officer for a break

Preparing for the Interview
Questions to prepare with the client:
 WHO harmed, persecuted, or tortured them (or will in
the future)?
 WHY did they harm, persecute, or torture them (or will
in the future)?
 Was the GOVERNMENT in their home country
involved?
 Can you SAFELY LIVE SOMEWHERE ELSE in your
home country?

Preparing for the Interview
(“Finding the refugee”)
WHO harmed, persecuted, or tortured them (or will in
the future)?
 Was it an individual? A group? The police or
someone in the government?
 How did you identify them?
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Preparing for the Interview
WHY did someone harm, persecute, or torture them (or will in
the future)?
 It helps if client can explain that their persecutor was
motivated by one of the protected grounds (race; religion;
nationality; political opinion; membership in a particular
social group).
 How did they know it was on this basis that they were
persecuted?
 Did the person say something about their reason for
harming you?
 Was the person wearing anything that signified the
reason they were harming you?

Preparing for the Interview
Was the GOVERNMENT in their home country
involved?
 Did the government cause the harm?
 If government did not cause the harm, did they do
anything about the harm?
 Did the client report harm to the police? If so, did the
police help?
 Was the government, including local authorities,
unable or unwilling to protect them?

Preparing for the Interview
Can they SAFELY LIVE SOMEWHERE ELSE in their home
country?
Need to show that if they tried to go elsewhere in their
country, either:
1. The people who harmed (or want to harm) them are still
there and still want to harm them;
2. The people who will harm them will find them wherever
they go, or;
3. It would be unreasonable for them to go anywhere else.
 Would they be at a great risk of harm in general
somewhere else?
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During the Interview
•

Attorneys role:
 Take notes as close to verbatim as possible
 Generally allowed to clarify misunderstandings and ask the
client questions after the Asylum Officer to elicit further
testimony, but Asylum Officers may differ in what they will
allow
 Credible Fear Interview: regulations allow a closing statement
to be presented, but condition this opportunity upon the Asylum
Officer’s approval
 Reasonable Fear Interview: regulations do not grant permission
to the advocate to present a statement, but do require the
Asylum Officer to review the summary of testimony with the
asylum seeker and provide them an opportunity to correct any
errors

Common Issues at the Interview
1.

Language
 Understanding the interpreter
 Rare Languages in credible fear interviews only whereby an NTA can be issued
within 48 hours
 Strategically it may be beneficial to proceed with alternative language for
arriving alien who may be paroled

2.

Competency

3.

Limited Questioning

4.

Family members and linking

 Advocate for NTA to be issued based on inability to testify

 Ask follow up questions based on clarifying or critical information.
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After the Interview
If they do not pass the interview, and want to continue the case:
 Ask for Immigration Judge Review – a short hearing in which the judge
will question the asylum seeker about their fear, evaluate their credibility,
and consider relevant country condition documentation. An attorney can
accompany the asylum seeker as a consultant but cannot represent them
at the hearing. The attorney may be given an opportunity to speak, but it
depends on the judge.
 If the IJ vacates the Asylum Officer’s negative decision, the asylum
seeker will receive the opportunity to apply for relief before a judge
 If the IJ affirms the Asylum Officer’s negative decision, there is a
process to Request for Re-Interview or Reconsideration with the asylum
office that made the initial fear determination, but there must be a
reasonable claim that compelling new information in the case exists and
the request must be made quickly after the IJ affirms the decision.
If they do not pass the interview, and do not want to appeal: ICE will
remove them from the U.S.

Negative Credible/Reasonable
Fear Review Hearings

After the Interview
• If

they pass the interview, they will receive a
Notice to Appear and will have an opportunity to
see an immigration judge to apply for relief:
 Credible Fear – asylum, withholding of
removal, CAT
 Reasonable Fear – withholding or removal, CAT

7

7/31/18

Questions and Contact
Information
Tania Nemer, Esq.
Immigration Senior Attorney
Migration and Refugee Services
Catholic Charities, Diocese of Cleveland
7800 Detroit Avenue
Cleveland, Ohio 44102
Phone: 216.939.3758
Fax: 216.939.3890
Email: tnemer@ccdocle.org

Brian Hoffman, Esq.
Justice Campaign Fellow
The International Institute of Akron
207 East Tallmadge Avenue
Akron, Ohio 44310
Phone: 330.376.5106
Fax: 330.376.0133
Email: brian.hoffman@iiakron.org
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