
Ch. 2 Pg. 1

Chapter 2

Entry and Exit: Grounds of Exclusion and Deportation

Introduction

To most of us, the common usage of the word "entry" would mean acquisition of physical
presence in a particular location.  Under the Immigration Act however, entry is a term of art (a legal
term).  Establishing entry is a prerequisite to certain forms of immigration relief.  It is possible to be
physically present in the United States and still not have "entered" as defined under Immigration
Law.  Conversely, it is also possible to have entered the United States without inspection and
admission by an Immigration Officer and still have "entered" for the purposes of the Immigration
Law.

To make matters even more complicated, the IIRIRA of 1996 combined both “exclusion” and
“deportation” proceedings into one “removal” proceeding.  Yet, the grounds for “removal” remain
what they used to be: a combination of INA 212 (for exclusion) and INA 237 (for deportation).
Since the enactment of  IIRIRA, all enforcement proceedings against aliens who have violated either
exclusion or deportation statutes are now called “removal” proceedings.

Under 8 C.F.R.§1001.1(q), an "arriving alien" is defined as "an applicant for admission
coming or attempting to come into the United States at a port-of-entry, or an alien seeking transit
through the United States at a port-of-entry, or an alien interdicted in international or United States
waters and brought into the United States by any means, whether or not to a designated
port-of-entry".

Other aliens who are NOT arriving aliens may be either inadmissible or removable:

An alien may be classified as inadmissible under 8 U.S.C.§1182(a)(6)(C) or (7); or

Removable under 8 U.S.C.§1182(a)(6)(A)(i), which applies to aliens who are "present in the United
States without being admitted or paroled, or who arrive in the United States at any time or place
other than as designated by the Attorney General."

Thus, in order to better understanding these three classes of aliens, it is necessary to first
classify these aliens under the lense of their entry or attempt entry into the USA:

Arriving aliens: an applicant for admission into the USA, or interdicted and brought to the USA;

Inadmissible alien: an alien barred from admission under statutory authority; and

Removable aliens: Aliens who have effected unlawful entry into the USA

Let's look at an example of an excludable alien versus a deportable alien to get ourselves
started:  Alien X enters the United States via the Canadian border.  He is almost immediately picked
up by an agent of the border patrol.  Alien X has no passport and no valid visa for entry to the United
States.  He is therefore excludable.  A list of exclusions is set forth in the INA at Section 212.  An
alien who fits one or more of those grounds of exclusion becomes inadmissible to the United States.

In contrast, alien Y enters the United States as an F-1 student.  However, instead of
proceeding to graduate school, he finds an employer who is willing to hire him.  Alien Y decides his
future will be better served by increasing his wealth rather than by increasing his knowledge.
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Accordingly, he goes to work.  Alien Y is reported to the INS by a disgruntled co-employee.  The
INS places alien Y in deportation because he has violated the terms of his status, ie working without
valid INS authorization. A list of deportable offenses or immigration violations that would result in
deportation are listed in INA Section 237.

What is the difference in these two cases?  In the first case, alien X had not effected entry.
In the second case, alien Y, by virtue of entering the United States as an F-1 student has affected
entry.  Therefore, alien X was placed in exclusion proceedings while alien Y was placed in
deportation proceedings.  However, unless the alien is apprehended at the border or shortly
thereafter, for practical purposes (in which case, the alien can be summarily removed from the USA
unless he or she articulates a asylum claim-based fear of being removed), all aliens who have
violated the immigration law will be placed in “removal” proceedings (under IIRIRA 1996) and will
be offered the same procedures as a “removable” alien in immigration court.  The procedures may
be similar, but the burden of proof and the standard remain significantly different.

The significant difference between being charged with removal on the deportation grounds
is that the government bears the burden of proof, and must show by “clear and convincing evidence”
that it has met its burden.  In cases where the alien is charged with removal due to inadmissibility
(i.e., exclusion), it is the alien’s burden to prove “beyond a reasonable doubt”   that he or she is not
inadmissible to the United States.  Of course, the alien’s burden for proving admissibility is far
higher than the government’s burden for proving deportability.

Use of resources is especially pronounced in cases involving criminal aliens.  Under the
current policy, most jurisdictions will make a criminal alien serve his or her jail sentence in the
United States and upon the conclusion of that sentence the alien is placed in removal proceedings.
Therefore, the State or the Federal Government faces the burden of incarcerating the alien and upon
conclusion of the sentence, the Federal Government then bears the burden of sometimes detaining
the alien while deportation proceedings are held.  We will consider criminal aliens in another
chapter.

In an attempt to avoid the substantial additional burden and expense incurred in placing
aliens in deportation proceedings, the United States Congress removed the definition of “entry” for
purposes of removal proceedings, and instead, used the concept of “admission”.  The amended the
Immigration & Nationality Act defines admission as:

101(a)(13)(A) The terms "admission" and "admitted" mean, with
respect to an alien, the lawful entry of the alien into the United States
after inspection and authorization by an immigration officer.

Under the new law, any person who has not been inspected and admitted by an Immigration
Officer has not been “admitted” to the USA. He or she will therefore be considered excludable (if
apprehended at the border) or removable (if the alien has succeeded in entering and residing in the
USA for any length of time)

By contrast, a person who has been legally inspected and admitted has far greater ability to
seek relief to remain in the USA.  Such a person, even if out of status for years or even decades,
could apply for “Adjustment of Status” in the USA through a qualifying relative - usually a US
Citizen or LPR (Legal Permanent Resident) - petition.

Legal entry to the USA:  Obtaining a Non-immigrant visa
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A non-immigrant visa is permission by the United States government, given to a citizen of
a foreign country to enter the United States. It is generally issued by a United States consulate (USC)
in a foreign country – again generally the country of the applicant's nationality or citizenship. 

A non-immigrant visa is exactly what its name implies. It is a temporary permission to a
person to enter the United States for a certain purpose. For example, "B" visas are issued to business
visitors and tourists. "F" visas are issued to students, "H" visas are issued to temporary workers, "P"
visas are issued to performers and "J" visas are issued to exchange visitors. In addition, each visa
type may have one or more sub-types.

Immigrant visas are visas which enable a person to live and work permanently in the United
States. An immigrant visa is typically called a "green card."

There are hundreds of United States consulates around the world and, many countries have
more than one consulate. The United States Department of State (DOS) issues non-immigrant visas
through its officers at the consulates. 

Applying for a non-immigrant visa: Application at a U.S. consulate

In order to apply for a non-immigrant visa to the United States, you must have a valid passport. An
applicant for a non-immigrant visa fills out Form DS-160 (replacing the OF-156) on the DOS
website, and submits the form and a photograph electronically. The system generates a receipt and
bar code.  The applicant then pays the necessary visa fee at a bank or other receiving entity in the
country where the applicant resides.  On payment of the fee, the consulate will schedule the visa
interview.

What is asked at the visa interview?

Every applicant for a visa to the United States is presumed to be an "immigrant." The term
"immigrant" means someone who intends to live permanently in the United States. It is the
applicant's burden to prove to the interviewing officer that he or she is not an intending immigrant,
but rather qualifies as a non-immigrant. Only if the officer is satisfied that the applicant qualifies as
a non-immigrant, will the officer approve the non-immigrant visa. [As noted above, The Department
of State has instituted an online process (DS-160) which captures substantially more data than the
old, paper OF–156 application and gives the consular officer a detailed snapshot of the applicant’s
background, especially important in the post 9-11 context.] 

Proving Non-Immigrant Intent:

In order to prove that you are not an immigrant, you must establish that you  have all the typical
criteria that the DOS evaluates in determining whether you are an immigrant or a non-immigrant.
These criteria include the following:

• Your ties to your home country – do you have family and/or business connections and
relationships which will act as a powerful "magnet" to bring you back to your home country
at the conclusion of your stay in the USA?

• Ties to the USA – do you have parents or an adult son or daughter who are US citizens? Do
you have a boyfriend or girlfriend in the United States? Immediate family relationships or
romantic connections with the United States may cause the consular officer to believe that
a non-immigrant visa is simply a ruse for the applicant to enter the United States, thereafter
apply for an immigrant visa, and thereby circumvent lengthy immigrant visa backlogs. 
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• Ability to support oneself in the United States: if a visa applicant cannot show sufficient
funds to support himself in the United States during the course of a visit, the visa application
is likely to be rejected. This is because the consular officer will likely believe that the
non-immigrant may have to turn to unauthorized employment or is likely to become a "public
charge" (a person needing government assistance for his or her expenses) and should
therefore be denied a non-immigrant visa. (INA Section 221(g))

• Prior visit to the United States – a visa applicant who has previously visited the United States
and has followed all the rules and regulations of the Department of State and the Immigration
Service has a far better chance of obtaining a non-immigrant visa than an applicant who has
either never visited the United States or has visited the United States and has violated the law
in the United States. The law can be violated by something as simple as remaining in the
United States for a period longer than was authorized by the INS or the DOS.  Indeed,
violation of a visa is grounds for the revocation of that visa (Immigration and Nationality
Act, Section 222(g)).

Other Grounds for Denial of a Non-Immigrant Visa:

As already referenced above, one of the grounds for rejection of a non- immigrant visa application
is the consular officer's determination that the applicant will become a "public charge." Other
grounds include lack of family ties, financial ability to support oneself while in the USA, or close
family or a romantic relationship in the United States. 

Other grounds for a denial of a non-immigrant visa include overstays while previously in the United
States, employment without legal work authorization, criminal history, communicable or infectious
diseases, and visa fraud. This is not an exhaustive list; these are only a few of the examples of the
grounds for denial of a non-immigrant visa application. A detailed list of the grounds for
exclusion/denial of a non-immigrant visa application is under §212 of the Immigration and
Naturalization Act (INA).

The Secrets of a Successful Visa Application:

• Be well prepared – have clear, legible photocopies of all documents and originals wherever
possible.

• Have detailed lists of family relationships, ties to your home country, and lists of assets.
• Have a well-defined plan for what you wish to do when you visit the United States. If you are

going to enter as a student, be specific about your goals. If you are going to visit the United
States for a business, have specific business plans, meetings or visits to trade shows lined up.
If you are simply entering the United States to visit a friend or relative, be specific about where
you plan to stay, what you plan to do, sights you intend to see. 

• Have adequate proof of your financial ability to support yourself while in the USA. This might
include a commitment from your United States citizen or permanent resident  friend or relative
who agrees to be your host for the duration of your trip.

• Do not lie – consular officers are very well experienced and well trained. It will obviously hurt
an applicant enormously to be found to have lied in the event of a consular interview. Also,
be aware that even though you may obtain a non-immigrant visa and enter the United States,
subsequent visa proceedings may be difficult or impossible because of statements you have
made during your initial visa interview overseas.
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Reciprocity in Visa Issuance:

The DOS issues visas for different duration and for different numbers of "entries" to the
USA. For example, an H-1b visa from India is valid for the duration of the H-1b classification and
for multiple entries to the USA. An H-1b visa for a Chinese professional is valid for only 3 months
and up to two entries to the USA during that 3 month period. The "I-94" (white/green card) issued
on entry to the USA will state the duration of a non-immigrant's authorized stay in the USA, which
may or may not be the same duration as authorized by the visa. The date on the I-94 is the controlling
date in all non-immigrant visa cases by which date the alien must leave the U.S.A. or have his or her
stay extended by the USCIS. 

New Requirement:  

• DS-160: Online visa application: Requires online submission of a digital photo and detailed
personal information.  Visa fees are paid at a bank and after payment, the consulate sets the
visa interview.

Procedures on Entering the United States:

Even though you have been issued a visa at an overseas consulate, you are subject to
"secondary inspection" at the time you enter the USA. The INS inspector can – and will – order you
to leave the United States if additional facts come to light which indicate that you should not have
been issued a non-immigrant visa in the first place. If you are eligible for entry to the USA, the
inspecting officer will "date-stamp" and validate your Form I-94, as described above.

Every year millions of foreign visitors enter the United States for a variety of reasons. The
key to a successful non-immigrant visa application is to be prepared, be honest and know exactly
what you want. 

A note about Visa Issuance

To understand this section and the points discussed below, it is necessary to understand the
distinction between a “visa” and an “arrival-departure document”, or “Form I-94.”  The visa is a
document which includes a photograph of the passport holder.  The visa is issued by the U.S.
Department of State through U.S. consulates overseas, and is attached to a page in the foreign
national’s passport.  The visa is issued for a specific non-immigrant visa classification and is valid
only for a specified period of time.  It permits entry to the United States for a specified number of
occasions (single entry, a defined number of entries, or multiple entries) over a specific period of
time.

In contrast, the Form I-94, arrival-departure document, is issued by the Immigration and
Naturalization Service.  The I-94 is a white card and is stamped at the port of entry by an INS or US
customs officer.  The I-94 indicates the type of visa classification held by the foreign national and
the duration that the INS authorizes the foreign national to remain in the United States.  The duration
of stay on an I-94 may be substantially different from the dates of validity of the visa.  Even if the
visa has expired, the I-94 may still be valid. For example, a student visa may be good for only a
single entry over a two-month window.  If the alien enters during that two-month window, he or she
may be issued an I-94 which is valid for “D/S” or “Duration of Status”, which will permit the foreign
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national to remain in the United States as an F-1 student as long as he or she remains in status, i.e.
attending a course of study as authorized by the appropriate U.S. educational institution.  Therefore,
it is important to remember this distinction between a “visa” and an “I-94".

The Department of State used to issue or revalidate visas while the alien was in the USA, and
so an alien in valid status did not have to leave the US to obtain a new visa.  This policy also
changed and the Department of State will not reissue visas in the USA.  All visa issuance functions
are conducted solely at US consulates in other countries.

Per the USCBP, an alien may re-enter the USA from a contiguous territory (Mexico, Canada
and certain Caribbean islands) as long as the alien has maintained continuous legal status in the USA
and has not been outside the USA for more than 30 days (CBP Factsheet, May 7, 2009).

However, individuals who are nationals of countries identified as “state sponsors of
terrorism” (currently Iran, Syria, Sudan, North Korea, and Cuba) cannot re-enter the United States
from a contiguous territory even if they have a valid unexpired I-94.  These individuals are therefore
in essence restricted to travel within the United States only.  If these individuals should leave the
United States, and their visa has expired, they will need to have a visa issued at a U.S. Consulate
overseas prior re-entering the USA.

The only issue which still remains unchanged relates to the reentry of individuals who are
not nationals of “state sponsors of terrorism” countries as listed above.  If these individuals leave the
United States for a contiguous territory, and they have a valid unexpired I-94 and a valid visa, they
need no additional documentation to reenter the United States.  Such individuals do not need to apply
for a new visa at a US consulate. As stated above, however, if their visa has expired or they want a
different visa status, they must apply for a new visa.  If they do so and the new visa application is
denied, they cannot re-enter the USA and must reapply in their home country.

A Note about the Visa Waiver Program

Visa Waivers

The citizens or nationals of many countries (at present, approximately 35 nations are on the
list)  are exempt from having to obtain B-1 or B-2 visas to visit the USA for business or pleasure.
These countries are typically the developed nations, where statistics have shown that nationals of
those countries leave the USA after the conclusion of their intended activities.  The rate of “overstay”
is typically very low for these countries, hence their inclusion in the Visa Waiver Program.  Also,
historically, citizens and “Landed Immigrants” of Canada do not need a visa to enter the US for
pleasure. Note that the waiver applies only for what is typically the most common visa issued -
B1/B2.  Aliens intending to enter the USA for other purposes must still apply for a visa at a US
Consulate overseas.  Visa waiver entrants are not permitted to change status to another non-
immigrant classification in the USA.

The Law

Exclusion

Grounds for Exclusion: INA Section 212(a) et seq.

212(a)(1) Health-related grounds 
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• Diseases - present proof of vaccination;
• Mental disorders;
• Drug abuser or addicts

212(a)(2) Criminal and related grounds

212(a)(2)(A)(i) In general.--Except as provided in clause (ii), any alien convicted of, or who
admits having committed, or who admits committing acts which constitute the essential
elements of--

212(a)(2)(A)(i)(I) a crime involving moral turpitude (other than a purely political offense)
or an attempt or conspiracy to commit such a crime, or

212(a)(2)(A)(i)(II) a violation of (or a conspiracy or attempt to violate) any law or regulation
of a State, the United States, or a foreign country relating to a controlled substance (as
defined in section 102 of the Controlled Substances Act (21 U.S.C. 802)) is inadmissible.

212(a)(2)(A)(ii) Exception.--Clause (i)(I) shall not apply to an alien who committed only one crime
if--

212(a)(2)(A)(ii)(I) the crime was committed when the alien was under 18 years of age, and
the crime was committed (and the alien released from any confinement to a prison or
correctional institution imposed for the crime) more than 5 years before the date of
application for a visa or other documentation and the date of application for admission to the
United States, or

212(a)(2)(A)(ii)(II) the maximum penalty possible for the crime of which the alien was
convicted (or which the alien admits having committed or of which the acts that the alien
admits having committed constituted the essential elements) did not exceed imprisonment
for one year and, if the alien was convicted of such crime, the alien was not sentenced to a
term of imprisonment in excess of 6 months (regardless of the extent to which the sentence
was ultimately executed).

212(a)(2)(B) Multiple criminal convictions.--Any alien convicted of 2 or more offenses (other than
purely political offenses), regardless of whether the conviction was in a single trial or whether the
offenses arose from a single scheme of misconduct and regardless of whether the offenses involved
moral turpitude, for which the aggregate sentences to confinement were 5 years or more is
inadmissible.

212(a)(2)(c) Controlled substance traffickers.--Any alien who the consular officer or the Attorney
General knows or has reason to believe

212(a)(2)(C)(i) is or has been an illicit trafficker in any controlled substance or in any listed
chemical (as defined in section 102 of the Controlled Substances Act (21 U.S.C. 802)), or
is or has been a knowing aider, abettor, assister, conspirator, or colluder with others in the
illicit trafficking in any such controlled or listed substance or chemical, or endeavored to do
so; or

212(a)(2)(C)(ii) is the spouse, son, or daughter of an alien inadmissible under clause (i), has,
within the previous 5 years, obtained any financial or other benefit from the illicit activity
of that alien, and knew or reasonably should have known that the financial or other benefit
was the product of such illicit activity, is inadmissible.
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212(a)(2)(D) Prostitution and commercialized vice.--Any alien who--

212(a)(2)(D)(i) is coming to the United States solely, principally, or incidentally to engage
in prostitution, or has engaged in prostitution within 10 years of the date of application for
a visa, admission, or adjustment of status,

212(a)(2)(D)(ii) directly or indirectly procures or attempts to procure, or (within 10 years of
the date of application for a visa, admission, or adjustment of status) procured or attempted
to procure or to import, prostitutes or persons for the purpose of prostitution, or receives or
(within such 10-year period) received, in whole or in part, the proceeds of prostitution, or

212(a)(2)(D)(iii) is coming to the United States to engage in any other unlawful
commercialized vice, whether or not related to prostitution, is inadmissible.

212(a)(2)(E) Certain aliens involved in serious criminal activity who have asserted immunity from
prosecution. (Author’s note: example - diplomats)

212(a)(2)(F) Waiver authorized.--For provision authorizing waiver of certain subparagraphs of this
paragraph, see subsection (h)

212(a)(2)(G) Foreign government officials who have committed particularly severe violations of
religious freedom.

212(a)(2)(H) Significant traffickers in persons.

212(a)(2)(I) Money laundering.

212(a)(3) Security and related grounds.

212(a)(3)(B) Terrorist activities...An alien who is an officer, official, representative, or spokesman
of the Palestine Liberation Organization is considered, for purposes of this Act, to be engaged in a
terrorist activity.

212(a)(3)(D) Immigrant membership in totalitarian party.

212(a)(3)(E) Participants in Nazi persecution, genocide, or the commission of any act of torture or
extrajudicial killing.

212(a)(3)(F) Association with terrorist organizations

212(a)(3)(G) Recruitment or use of child soldiers

212(a)(4) Public charge.

212(a)(4)(D) Certain employment-based immigrants. [those who are immigrating based on
a job offer from a petitioning employer who is a relative of the immigrant unless the
petitioner has also filed an affidavit of support on the immigrant’s behalf]

212(a)(5) Labor certification and qualifications for certain immigrants.

212(a)(6) Illegal entrants and immigration violators
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212(a)(6)(B) Failure to attend removal proceeding.--Any alien who without reasonable cause
fails or refuses to attend or remain in attendance at a proceeding to determine the alien's
inadmissibility or deportability and who seeks admission to the United States within 5 years
of such alien's subsequent departure or removal is inadmissible

212(a)(6)(C) Misrepresentation.--

212(a)(6)(C)(i) In general.--Any alien who, by fraud or willfully misrepresenting a
material fact, seeks to procure (or has sought to procure or has procured) a visa, other
documentation, or admission into the United States or other benefit provided under
this Act is inadmissible.

212(a)(6)(C)(ii) Falsely claiming citizenship.

212(a)(6)(C)(ii)(I) In general.--Any alien who falsely represents, or has falsely
represented, himself or herself to be a citizen of the United States for any purpose or
benefit under this Act (including section 274A) or any other Federal or State law is
inadmissible.

212(a)(6)(C)(iii) Waiver authorized.--For provision authorizing waiver of clause (i), see
subsection (I). [Author’s note - as you can see, there is no waiver available for a false claim
to US Citizenship]

212(a)(6)(D) Stowaways.--Any alien who is a stowaway is inadmissible

212(a)(6)(E) Smugglers.

212(a)(6)(F) Subject of civil penalty.

212(a)(6)(F)(i) In general.--An alien who is the subject of a final order for violation
of section 274C is inadmissible.
(author’s note: INA §274c relates to unauthorized employment in the USA)

212(a)(6)(F)(ii) Waiver authorized.--For provision authorizing waiver of clause (i),
see subsection (d)(12).

212(a)(6)(G) Student visa abusers

212(a)(7) Documentation requirements

212(a)(7)(A) Immigrants.

212(a)(7)(B) Nonimmigrants.

212(a)(7)(B)(ii) General waiver authorized.--For provision authorizing waiver of
clause (i), see subsection (d)(4)

212(a)(8) Ineligible for citizenship.

212(a)(8)(A) In general.--Any immigrant who is permanently ineligible to citizenship
is inadmissible.
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212(a)(8)(B) Draft evaders.

212(a)(9) Aliens previously removed.

212(a)(10) Miscellaneous.--
212(a)(10)(A) Practicing polygamists.

212(a)(10)(B) Guardian required to accompany helpless alien.

212(a)(10)(c) International child abduction.

212(a)(10)(D) Unlawful voters.

212(a)(10)(E) Former citizens who renounced citizenship to avoid taxation are
excludable.

Deportation

Not surprisingly, the grounds for deportation somewhat echo the grounds for exclusion; this
makes sense - after all, if the United States wishes to keep out those who have committed a crime
overseas or in the USA in the past or have some infirmity that makes them less than desirable to the
United States, then these same crimes or infirmities would likewise also be grounds for deportation
from the USA.

Sec. 237 Deportable Aliens

237(a) Classes of deportable aliens.

237(a)(1) Inadmissible at time of entry or of adjustment of status or violates status.

237(a)(1)(A) Inadmissible aliens.

237(a)(1)(B) Present in violation of law

237(a)(1)(c) Violated nonimmigrant status or condition of entry.

237(a)(1)(D) Termination of conditional permanent residence.

237(a)(1)(E) Smuggling.

237(a)(1)(F) [repealed]

237(a)(1)(G) Marriage fraud.

237(a)(2) Criminal offenses.

237(a)(2)(A)(i) Crimes of moral turpitude. Any alien who--

237(a)(2)(A)(i)(I) is convicted of a crime involving moral turpitude
committed within five years (or 10 years in the case of an alien provided
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lawful permanent resident status under section 245(j)) after the date of
admission, and

237(a)(2)(A)(i)(II) is convicted of a crime for which a sentence of one year
or longer may be imposed, is deportable.

237(a)(2)(A)(ii) Multiple criminal convictions.--Any alien who at any time after
admission is convicted of two or more crimes involving moral turpitude, not arising
out of a single scheme of criminal misconduct, regardless of whether confined
therefor and regardless of whether the convictions were in a single trial, is deportable.

237(a)(2)(A)(iii) Aggravated felony.

237(a)(2)(A)(iv) High Speed Flight - (author: from an immigration checkpoint)

237(a)(2)(A)(v) Failure to register as a sex offender.

237(a)(2)(A)(vi) Waiver authorized.--Clauses (i), (ii), (iii), and (iv) shall not apply
in the case of an alien with respect to a criminal conviction if the alien subsequent to
the criminal conviction has been granted a full and unconditional pardon by the
President of the United States or by the Governor of any of the several States.

237(a)(2)(B) Controlled substances.

237(a)(2)(B)(i) Conviction.--Any alien who at any time after admission has
been convicted of a violation of (or a conspiracy or attempt to violate) any
law or regulation of a State, the United States, or a foreign country relating
to a controlled substance (as defined in section 102 of the Controlled
Substances Act (21 U.S.C. 802)), other than a single offense involving
possession for one's own use of 30 grams or less of marijuana, is deportable.

237(a)(2)(B)(ii) Drug abusers and addicts.--Any alien who is, or at any time
after admission has been, a drug abuser or addict is deportable.

237(a)(2)(c) Certain firearm offenses.

237(a)(2)(D) Miscellaneous crimes.--Any alien who at any time has been convicted
(the judgment on such conviction becoming final) of, or has been so convicted of a
conspiracy or attempt to violate--

237(a)(2)(D)(i) any offense under chapter 37 (relating to espionage), chapter
105 (relating to sabotage), or chapter 115 (relating to treason and sedition) of
title 18, United States Code, for which a term of imprisonment of five or
more years may be imposed;

237(a)(2)(D)(ii) any offense under section 871 or 960 of title 18, United
States Code; (Author: § 871- threats against president; § 960 - offense against
friendly nation)

237(a)(2)(D)(iii) a violation of any provision of the Military Selective Service
Act (50 U.S.C. App. 451 et seq.) or the Trading With the Enemy Act (50
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U.S.C. App. 1 et seq.); or

237(a)(2)(D)(iv) a violation of section 215 or 278 of this Act, is deportable.
(Author: § 215 - Travel control of citizens and aliens; § 278 - Importing alien
for immoral purpose)

237(a)(2)(E) Crimes of Domestic violence, stalking, or violation of protection order,
crimes against children

237(a)(2)(F) Trafficking.-- Any alien described in section 212(a)(2)(H) is deportable

237(a)(3) Failure to register and falsification of documents.

237(a)(3)(A) Change of address.

237(a)(3)(B) Failure to register or falsification of documents.

237(a)(3)(C) Document fraud.

237(a)(3)(D) Falsely claiming citizenship.

237(a)(3)(D)(i) In general.--Any alien who falsely represents, or has falsely
represented, himself to be a citizen of the United States for any purpose or
benefit under this Act (including section 274A) or any Federal or State law
is deportable. 

237(a)(3)(D)(ii) Exception.--In the case of an alien making a representation
described in clause (i), if each natural parent of the alien (or, in the case of an
adopted alien, each adoptive parent of the alien) is or was a citizen (whether
by birth or naturalization), the alien permanently resided in the United States
prior to attaining the age of 16, and the alien reasonably believed at the time
of making such representation that he or she was a citizen, the alien shall not
be considered to be deportable under any provision of this subsection based
on such representation.

237(a)(4)  Security and related grounds

237(a)(4)(A) In general.--Any alien who has engaged, is engaged, or at any
time after admission engages in

237(a)(4)(A)(i) any activity to violate any law of the United States
relating to espionage or sabotage or to violate or evade any law
prohibiting the export from the United States of goods, technology,
or sensitive information,

237(a)(4)(A)(ii) any other criminal activity which endangers public
safety or national security, or

237(a)(4)(A)(iii) any activity a purpose of which is the opposition to,
or the control or overthrow of, the Government of the United States
by force, violence, or other unlawful means, is deportable.
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237(a)(4)(B) Terrorist activities.

237(a)(4)(C) Foreign policy.

237(a)(4)(D) Participated in Nazi persecution, genocide, or the commission
of any act of torture or extrajudicial killing.

237(a)(4)(E) Recipient of Military-Type Training.

237(a)(4)(E) Participated in the commission of severe violations of religious
freedom. (Not a typo - both sections have the same number due to an error in
the Act that created them, §5502(b) of P.L. 108-458 (12/17/04).

237(a)(4)(F) Recruitment or use of child soldiers

237(a)(5) Public charge.  Any alien who, within five years after the date of entry, has
become a public charge from causes not affirmatively shown to have arisen since
entry is deportable.

237(a)(6) Unlawful voters.

237(a)(6)(A) In general.--Any alien who has voted in violation of any
Federal, State, or local constitutional provision, statute, ordinance, or
regulation is deportable.

237(a)(6)(B) Exception.--In the case of an alien who voted in a Federal, State,
or local election (including an initiative, recall, or referendum) in violation
of a lawful restriction of voting to citizens, if each natural parent of the alien
(or, in the case of an adopted alien, each adoptive parent of the alien) is or
was a citizen (whether by birth or naturalization), the alien permanently
resided in the United States prior to attaining the age of 16, and the alien
reasonably believed at the time of such violation that he or she was a citizen,
the alien shall not be considered to be deportable under any provision of this
subsection based on such violation.

237(a)(7) Waiver for victims of domestic violence.

237(a)(7)(A) In general.--The Attorney General is not limited by the criminal
court record and may waive the application of paragraph (2)(E)(i) (with
respect to crimes of domestic violence and crimes of stalking) and (ii) in the
case of an alien who has been battered or subjected to extreme cruelty and
who is not and was not the primary perpetrator of violence in the relationship

237(a)(7)(A)(i) upon a determination that--

237(a)(7)(A)(i)(I) the alien was acting in self-defense;

237(a)(7)(A)(i)(II) the alien was found to have violated a
protection order intended to protect the alien; or

237(a)(7)(A)(i)(III) the alien committed, was arrested for, was
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convicted of, or pled guilty to committing a crime--

237(a)(7)(A)(i)(III)(aa) that did not result in serious
bodily injury; and

237(a)(7)(A)(i)(III)(bb) where there was a connection
between the crime and the alien's having been battered
or subjected to extreme cruelty.

Discussion and Analysis

Congress has made significant additions over time to expand the grounds of exclusion and
deportation.  In many cases, there are waivers available.  However, the above is not intended to be
a complete recitation of the law, but only of salient sections designed to give you an overview of this
complex area of immigration practice.

Also under the IIRIRA Congress authorized additional border patrol agents, additional
fencing across the border, and other methods to keep out unwanted illegal aliens.  The USA
PATRIOT act exempted the DHS from any kind of environmental restriction in building such
barriers. These stricter standards in conjunction with the Welfare Law enacted in 1996 may perhaps
deter illegal aliens.  However, some studies have shown that many illegal aliens do not avail
themselves of any social services at all, and are therefore unlikely to be deterred by the lack of
welfare benefits.  However, aliens do enter the United States for work, and the new border fences
and the additional border patrol guards may make it difficult for them to do so.

Once admitted, aliens sometimes commit crimes or fall out of valid immigration status.  As
you see from the grounds of deportation above, the law makes most status violations and crimes
(other than petty first offenses) subject to deportation.  As with exclusion, waivers exist for certain
situations.

Waivers of Inadmissibility or Deportability

There are numerous ways that an alien or intended immigrant may find themselves afoul of
immigration law: unlawful entry; unlawful presence; illegal employment; criminal convictions; drug
abuse; severe traffic violations (example, a DUI); health reasons, public charge, misrepresentation,
lack of documentation, fraud, lack of good moral character, and so on.  For some of these infirmities,
there are waivers available. For others, there may not be any waiver.  The standards (burden) of proof
to secure a waiver vary between the different types of waives.  The following is only a very basic
representation of some typically used waivers and some information regarding each one.

Waiver of inadmissibility for non-immigrant visa applicants:

The consular officer has broad discretion to waive inadmissibility under INA section 212(d)(3);
however, the waiver cannot be used to overcome a legal impediment - for example, lack of
documentation, or terrorism grounds.

Waiver of inadmissibility for immigrant visa applicants:

Health-related grounds: INA 212(g)(2)
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Fraudulent misrepresentation: available only to an alien who is the spouse, son or daughter of a USC
or LPR, and can demonstrate extreme hardship to said USC or LPR;  INA  212(i)

False claim to US Citizenship: generally no waiver available unless alien is a child of USC parents,
permanently resided in the USA before age 16, and reasonably believed that he or she was a USC.
INA 212(a)(10)(D)(ii).

Criminal and related grounds: Covers a single drug offense of possession of less than 30 grams or
marijuana; multiple (non-felony) convictions; prostitution, Crimes Involving Moral Turpitude
(“CIMT”) INA 212(h).  However IIRIRA repealed the waiver for aggravated felonies under INA
212(c) [The US Supreme Court, in INS v. St. Cyr, 533 U.S. 289 (2001) held that 212(c) relief is still
available for cases where an alien pled guilty before the effective date of IIRIRA (April 1, 1997)]

Lack of documentation: if an alien is inadmissible because the alien lacks a valid document (for
example, a labor certification, or was incorrectly issued an immigrant visa), that impediment may
be waived if the alien can demonstrate that he or she did not know of this infirmity, and reasonably
believed that he or she was genuinely entitled to the benefit.  INA 212(k).

Aliens unlawfully present in the USA: An alien who is a son or daughter of a USC or LPR who can
demonstrate extreme hardship to the USC or LPR may seek a waiver of the 3-year or 10-year bar (on
admission) under INA 212(a)(9)(B)(v).

Cancellation of removal for LPR’s: 240A(a) - requires LPR status for at least 5 years; presence in
the USA for at least 7 years; and no conviction for an aggravated felony.

Cancellation of removal for non-LPR’s: 240A(b) - requires physical presence in the USA for at least
10 years before service of the NTA; no conviction for certain crimes; been a person of good moral
character; and demonstrate that removal would result in “exceptional and extremely unusual
hardship” to a USC or LPR spouse, parent, or child.

Overview of Waivers of Exclusion and Removal:
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